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Prime Cable ("Prime") hereby submits this Petition for

Reconsideration of the Commission's ruling in the

above-captioned proceeding that the tier buy-through

prohibition contained in Section 623 of the Act ~I applies to

all cable systems, regardless of market penetration. The

language and legislative history of the 1992 Cable Act (the

"Act") make clear th~t the tier buy-through provision only

covers cable systems not subject to effective competition. For

systems subject to effective competition and therefore exempt

from rate regulation, neither the buy-through prohibition nor

any other requirement of Section 623 is applicable. ZI

~/ 47 U.S.C. § 543.

Z/ The Act defines "effective competition" to mean, among
other things, that fewer than 30% of the households in a
franchise area subscribe to the cable service of a cable ,/J-
system. Prime's system in Chicago, Illinois has less than ~~ !~J

penetration and therefore is suhject to effectiv~,c:~peti~~vt.J--

\\(>. ','

--~-~-~~----



In its Report and Order in this proceeding, the

Commission determined that the tier buy-through restriction

extends to every cable system. Little support was provided for

this position. Stating simply that the legislative history of

the buy-through provision "speaks to giving subscribers in

general the right to purchase, where possible, only those

channels they wish to purchase," the Commission concluded that

the prohibition "do[es] not solely apply in the rate regulated

environment." Tier Buy-Through Prohibition, Report & Order,

FCC 93-143 (released April 1, 1993), at 6 n. 32.

The Commission's interpretation of the scope of the

buy-through provision flies in the face of both the language

and the legislative history of the Act. The Act specifically

states that "where cable television systems are not subject to

effective competition," it is then Congress' policy to "ensure

that consumer interests are protected in receipt of cable

service." 47 U.S.C. § 521(b)(4). Consistent with that policy,

the Act provides in Section 623 that the Commission must

establish regulations to ensure reasonable basic service tier

rates in order to protect "subscribers of any cable system that

is not subject to effective competition." 47 U.S.C. § 543(b)(I)

(emphasis added). Conversely, "the rates for the provision of

cable service by [any] system ... subject to effective

competition ... shall not be subject to regulation by the

Commission." 47 U.S.C. § 543{a){2) (emphasis added).
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The buy-through provision is set out at

Section 623(b}(8} of the Act, 47 U.S.C. § 543(b}(8}, as a

subsection of Section 623(b}. Section 623 establishes the

general framework for rate regulation; Section 623(b}

specifically requires establishment of basic service tier rate

regulation. As noted above, Congress exempted cable systems

subject to effective competition from rate regulation. Had

Congress intended the related buy-through prohibition to apply

more broadly, it would have placed the provision in a different

section of the statute. Congress recognized, however, that the

buy-through prohibition is just another way of regulating the

terms under which basic service is offered. By including the

buy-through provision within Section 623, Congress must have

intended that buy-through regulation would not apply in

competitive markets.

The legislative history confirms Congress' intent. The

Conference Report specifically states that Section 623(b} of

the Act requires the Commission to "regulate the rates, terms,

and conditions for basic cable service not subject to effective

competition." H.R. Rep. No. 102-862, 102d Cong., 2d Sess. at

58 (1992) (emphasis added). Thus, the House Report explains

that the buy-through provision "prohibits cable operators from

requiring subscribers to purchase any tier of service other

than the regulated basic tier before being permitted to

purchase programming offered on a per-channel or per-program

basis." H.R. Rep. No. 102-628, 102d Cong., 2d Sess. at 85
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(1992). Such explanation would make no sense unless Congress

understood the buy-through prohibition to be necessary and to

apply only in a rate regulated environment. Indeed, as

Senator Inouye, a co-sponsor of the Senate bill, explained, the

rate regulation provisions, including the tier buy-through

prohibition, were necessary components of the Act because

"Congress must respond to the unfair practices that occur when

the cable operator is a monopoly. But there is no need for

Government involvement where there is competition." 138 Congo

Rec. S 14223 (September 21, 1992) (statement of Senator Inouye)

(emphasis added).

That Congress intended the provision of service on the

basic tier to be unregulated where competition exists is

entirely consistent with the underlying objective of the

statute to enhance viewer choice through regulation in the

absence of competition. Regulations promulgated under Sections

623(b)(1)-(4) are all meant to bring basic service in line with

the type of service that would be offered in a competitive

environment. In this regard, the buy-through provision was

adopted to encourage rate regulated cable operators to act as

if subject to competition by adding programming to the basic

tier of service.

There is nothing in the legislative history that

remotely supports the Commission'S interpretation. The

legislative history cited by the Commission simply does not

address whether the buy-through provision applies in a
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competitive market. In fact, the Senate Report on which the

Commission relies does not discuss the issue at all, since the

buy-through prohibition emerged solely from the House version

of the bill. While it is beyond doubt, as the Commission

noted, that the tier buy-through provision is meant in general

to increase viewer choice, there is no basis for extrapolating

from such purpose that the prohibition applies in all

circumstances. To the contrary, competitive systems exempt

from rate regulation are also exempt from the buy-through

prohibition.

Accordingly, Prime respectfully requests that the

Commission conclude on reconsideration that the tier

buy-through prohibition does not apply to cable systems subject

to effective competition.

Respectfully submitted,

PRIME CABLE

By: ~lQ, \Jt~
Gardner F. Gill~
David W. Karp

HOGAN & HARTSON
555 Thirteenth Street, N.W.
Washington, D.C. 20004

Its Attorneys

Dated: May 17, 1993
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